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The sum and substance of the contention of plaintiff

Railway Co., as reflected by its pleadings, its evidence

and its arguments, are that the Northern Pacific Railway

Company has a constitutional vested right to determine

for itself the amount of taxes which it shall pay to the

State of Washington, to be ascertained from base valua-

tions determined by arbitrary formulae evolved by itself,
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buttressed by the opinion evidence of its own employes,

upon computations of factors and elements selected by

itself, and accorded the weight which only it advocates,

and allocated only by methods which it prescribes, and

that the sovereign State of Washington is without power

or authority to determine through its own administrative

agencies, and under its Constitution and Statutes, the

amount of taxes which the Railway Co. should pay to

the State.

For convenience of argument, this brief, to some

extent, will follow the sequence of headings adopted in

the Answering Brief of the Railway Co.



STATEMENT

(Answering Brief, p. 1 et seq.)

The appellants, Adams County, et al., accept with

equanimity the challenge implied in the Railway Co.'s

citation of Rule 53 (e) (2) of Rules of Procedure for the

District Courts of the United States. In this case the

Master's Findings of Fact, as well as those of the District

Court, were not only "clearly" erroneous, but flagrantly

so.

The Master's Findings of Fact were predicted upon

the Master's Report (R. 235 to 575, inc.), which was

referred to in the opening brief of Appellants, Adams
County, et al., (p. 89) as "the impassioned argument of a

partisan advocate." It is deserving of characterization in

much stronger terms.

As a commentary upon the Master's unfamiliarity

with civil law in the State of Washington, it should be

noted that a part of his Report (R. 342-3) is predicated

upon Sections 1, 2 and 3 of Article VII of the Constitution

of the State of Washington. These provisions were long

since superseded by the 14th Amendment to the State

Constitution, and have not been effective since the adop-

tion of that Amendment in November, 1930 (Rem. Rev.

Stat. Vol. 1, pp. 526, 527). The present constitutional pro-

vision applicable to this case is shown in the Brief of

Appellants Adams County, et al, (Appendix) on page

160.

Next, the Master takes those portions Sees. 7 and 9

of Ch. 123, Laws of Wash. 1935, (Appendix, 169, 170)

reading as follows:
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"For the purpose of determining the true cash value
of such property, the commission may inspect the prop-

erty belonging to said companies and MAY take into con-

sideration any information or knowledge obtained by it

from such examination and inspection of such property,

or of the books, records, and accounts of such companies.
* * * Provided, that in no event shall any statement
or report required from any company by this act he con-

clusive upon the commission in determining the amount,
character and true cash value of the operating property

of such company." (Rem. Rev. Stat. Sec. 11156-7.)

and

"In determining the value of the operating property
within this state of any company, the properties of which
lie partly within and partly without this state, the com-
mission MAY, among other things, take into considera-

tion the value of the whole system as a unit, and for such
purpose MAY determine, in so far as the same is reason-

ably ascertainable, the salvage value, the actual cost

new, the cost of reproduction new less depreciation and
plus appreciation, the par value, actual value and mar-
ket value of the company's outstanding stock and bonds
during ONE or more preceding years, the past, present

and prospective gross and net earnings of the whole sys-

tem as a unit. * * * (Rem. Rev. Stat., Sec. 11156-9.)

and by a process of judicial legislation, enlarged upon at

R. 353 to 361, inc., he makes the word "may" read "shall"

throughout the sections quoted, concluding thus: (R.

361.)

"So it seems that it must be held that the word
"may" will be construed as "shall," and it is absurd to

say the Commission is given discretion to disregard the

controlling facts in determining the system value, but

must give effect to controlling facts in making its alloca-

tion of system value."

The legislature of the State of Washington expressly

refrained from confining the functions powers, duties

and discretion of the State Tax Commission within such

a straight-] acket as that construed for it by the Special

Master. The statutory provisions here involved and the



proper attitude for the Master to have taken with respect

thereto are of the character thus described by a past

master of American administrative law:

"It is not the function of a court to make itself the
arbiter between competing economic theories professed
by honest men not wholly frivilous. Otis v. Parker, 187

U. S. 606, 609, 47 L. ed. 323, 327, 23 S. Ct. 168. Responsi-
bility for economic wisdom has been laid upon the legis-

lature. There is finality in its choice, even though wis-
dom may be lacking, unless choice can be found to be so

void of rationality as to be the expression of a whim
rather than an exercise of judgment. * * * The fram-
ers of a system of taxation may properly give heed to

convenience of administration, and in the search for that
good may content themselves with rough and ready com-
promises. Elaborate machinery designed to bring about
a perfect equalibrium between benefit and burden, may
at times defeat its aim through its own elaboration.
* * * These difficulties and dangers bear witness to

the misfortune of forcing methods of taxation within a
Procrustean formula. * * .* To frame a system of

taxation in avoidance of evils such as these is no act of

sheer oppression, no abandonment of reason, no exercise
of the general will in a perverse or vengeful spirit. Far
from being these or any of them, it is a pursuit of legiti-

mate ends by methods honestly conceived and rationally

chosen. More will not be asked by those who have
learned from experience and history that government is

at best a make-skift, that the attainment of one good may
involve the sacrifice of others, and that compromise will

be inevitable until the coming of Utopia." (Emphasis
supplied.

)

Justice Cardozo, (dissenting, and JJ. Brandeis and

Stone joining in the dissent) in

Stewart Dry Goods Co. v. Lewis, 294 U. S. 550-

580, 79 L. ed. 1054, 1064, 1067, 1068.

The Master then summarily disposes of the Opinion

and Order of the Tax Commission on Reassessment, (Ex.

53, R. 2695-2810) in order that he may clear the decks

for a valuation and assessment of the property of the
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Railway Co. in the State of Washington in accordance

with theories derived from his own erudition and exper-

ience, untrammelled by statutory or other guidance.

Comment upon this action has been made in other por-

tions of this and the opening brief of Appellants Adams

County, et al.

At R. 376, the Special Master said:

"* * * That this was not a case of the exercise
of discretion within that definition found in the Wash-
ington case above cited is very evident. It was an arbi-

trary effort to select a period that can give the greatest

value to the Northern Pacific property rather than an
effort to find a fair value, and this is indicated by the
testimony of Mr. Jenner later given on the hearing, in

which he said he did not know of any allocation figures

which would give Washington a higher value than the
ones adopted. That seemed to be the whole theory of the
Tax Commission's proceedings and findings and was
quite noticeable during the hearing conducted before the

master from the manner of the witnesses."

At R. 385, he said:

"From the fact that the Tax Commission did not

attempt to find the market value of the non-operating
property there is no evidence contradicting the evidence
of the plaintiff, and unless it is inherently improbable or

unworthy of belief, it is the duty of the master to be-

lieve, and from the observation which I shall make fur-

ther on it will be seen I believe, these valuations are

correct."

The Special Master was under no such impulsion as

that which he thus conceived. The proper rule for his

guidance is thus stated:

"But plainly opinions thus offered, even if entitled

to some weight, have no such conclusive force that there

is error in law in refusing to follow them. This is true of

opinion evidence generally, whether addressed to a

jury (cases cited), or to a judge (cases cited) or to a stat-

utory board (cases cited) * * *. To these perturb-
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ing tendencies, all operating to weaken the persuasive
force of their opinions, there must be added still another,
that of interest or bias, conscious or unconscious. * * *

Granting that the testimony had an evidential value, it

had that and nothing more. It had no such commanding
quality as to apply coercion to the appointed triers of the

facts, and exclude every choice hut one." (Emphasis
supplied.

)

Dayton P. & L. Co. v. Commission, 292 U. S. 290,

78 L. ed. 1267, 1275, 1276.

At R. 390 and 391, he said:

" * * * In the original assessment the Tax Com-
mission had allowed $18,372,000, as shown by its letter of

June 19, 1933, Exhibit 7. Section 7 of the 1935 act here-
tofore cited provides that the Tax Commission shall take
into consideration the assessed value of all of the prop-
erty not used in the operation of the railroad whether
such property is railroad property or other property. The
Tax Commission deducted one-half of the assessed value
of the S. P. & S. Ry. in 1933 and on the original assess-

ments of 1935 and 1936. It refused to do so on the re-

assessment because it adopted this fantastic theory de-
scribed on page 10 of Exhibit H of the Answer, which we
have heretofore discussed." (Emphasis supplied.)

At R. 402, he said:

"As an example of the extent to which the Tax Com-
mission has gone in disregarding the values of the land
grant lands, McCrary's Exhibit 6 shows the assessed
value raised to full value of land grant lands in the State
of Washington alone is $7,906,208. On sheet 7 details by
counties are given. This is the very best evidence on the
cash market value of the 5,772,248 acres. There is no
contradiction. Why was this evidence not accepted?"
(Emphasis supplied

.

)

The citation from Dayton P. & L. Co. v. Comnnission,

292 U. S. 290, 78 L. ed. 1267, supra, is also appropriate

here.
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At R. 417, he said:

" * * * Of course the S% for purposes of capi-

talization was arbitrarily fixed by the Commission and is

merely another evidence of its constant endeavor in these

reassessments to obtain as great a value as possible for

taxation purposes in the State of Washington instead of

trying to arrive at the fair value of the property in the

State of Washington for taxation purposes." (Emphasis
supplied.)

Throughout his hearing and consideration of this

case, the Special Master constantly had the State Tax

Commission on trial as the accused, just as in his criminal

practice he has always argued to the jury that his client

was being "framed" by the State.

At R. 435 and 436, he said:

"I mention here something which occurs to me as to

what has actually happened to that future use. The State

of Washington in the Fifteenth Report of the Department
of Public Service to the Governor, covering the period

from December 1, 1934, to September 30, 1936, includes

at page 41 a comparison of trends of freight carried by
certified motors with trend of railroad carloadings, State

of Washington, 1927 to 1936. Starting with 1007^ for

1927 we find that certified (309) motors has increased

to 1757 . while the railroad carloads has decreased during

the same period from 1007 to about 587 , ^^^ that in the

year 1933 the railroad carloads went as low as 40%, while

the motor transportation has been going up constantly,

except in the period from 1930 to 1932, when it has been
mounting steadily. This is an indication that instead of

having a bright future before it, that as to that sort of

competition, the end is not yet. This increase in the

motor transportation does not include what we all know
to be the fact, the hauling of their own produce by the

farmers themselves who are not under regulations of the

Public Service Commission. So I feel it is more or less

justified when plaintiff's suggestion that the allocation of

20% on account of reproduction cost by the Tax Commis-
sion is entirely out of line. There was a decline in secu-
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rities value and net income while the immense cost fac-

tor remained relatively stable."

The Fifteenth Report of the Department of Public

Service of the State of Washington referred to, and relied

upon, by the Master was not in evidence and its use had

never been even suggested to counsel. A similar use by

a regulatory commission in Ohio of documents and data

not in evidence upon hearings before it was condemned

by the Supreme Court of the United States in unmea-

sured terms in Ohio Bell Telephone Co. v. Public Utilities

Commission, 301 U. S. 292, 81 L. ed. 1093. The Court

inter alia said (p 1100):

" * * * When price lists or trade journals or even
government reports are put in evidence upon a trial, the
party against whom they are offered may see the evi-

dence or hear it and parry its effect. Even if they are

copied in the findings without preliminary proof, there is

at least an opportunity in connection with a judicial re-

view of the decision to challenge the deductions made
from them. The opportunity is excluded here."

And, finally, the Special Master bodily incorporated

in his report (R. 475 to 485) the recitals of the Railway

Co.'s Brief, which he adopted in full.

The assertion may be safely ventured that this Court

has never had before it such a biased, intemperate, and

unjudicial document as the Master's Report. It is nothing

but the wholesale rubber stamp adoption of contentions

and arguments of counsel for the Railway Co.

The Finding of Fact proposed by the Special Master

fully reflect the animus manifested throughout the Mas-

ter's Report. These Findings were perfunctorily re-

viewed by the District Court without any opinion for the
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guidance of an Appellate Court, notwithstanding the

plain implications of Rule 75 (g) Rules of Procedure.

Rule 53 (e) (2) referred to and inaccurately quoted

in the Answering Brief of the Railway Co. (p. 2) reads

as follows:

"(2) In Non-Jury Actions. In an action to be tried

without a jury the court shall accept the master's find-

ings of fact unless clearly erroneous. * * * The court

after hearing may adopt the report or modify it or may
reject it in whole or in part or may receive further evi-

dence or may recommit it with instructions."

This rule applies only to the District Courts of the United

States, and not to the Appellate Courts. The Report of a

Special Master and the Findings of Fact of a trial court

are not binding upon a Circuit Court of Appeals in Equity

cases, Horvath v. McCord R. & M. Co., 100 F. (2d) 326,

333, and in the circumstances obtaining in this case, the

only avenue of approach open to this Court for a correct

determination of the issues involved is via a trial de novo.

In Northern Pac. Ry. Co. v. Adams County, 1 F. Supp.

163, the Court said:

"There is no direct evidence in the record showing
the methods which were employed by the Tax Commis-
sion in making the offending assessments. No member
of the Commission took the stand to explain the basis

or bases upon which the Commission acted in valuing and
assessing the properties. No record of the Commission
shedding light on the vfiethod used was produced in evi-

dence."

"If it is thought that the methods which I have em-
ployed in testing the assessments in question are cumber-
some and awkward, my answer is that no other course

was open to me, due to the voluntary silence of the assess-

ing officers. I am convinced, however, that the results

obtained by the methods I have used are dependable, and
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surely they have been generous toward the assessments
and the officials who made them.

"I wonder what the defendants would think if when
I come to placing values upon the properties for the pur-
pose of determining the amount of relief to he granted I

should merely set down the figures and neither state nor
intimate anything indicating the method by which my
conclusions had been arrived at, particularly so if the

defendants, considering themselves aggrieved by my de-

terminations, sought to have them reviewed on appeal.

If this thought is pondered, perhaps the circuitous path
I have traveled will more readily be understood." (Em-
phasis supplied.)

Northern Pac. Ry. Co. v. Adams County, 1 F. Supp.
163, 170, 187.

This was a pronouncement of appreciable weight

and force. It was possibly justified under the circum-

stances obtaining in that case, and in view of the state of

the record therein that came before the court for consid-

eration. But in any event, it appeared to the District

Court in that case to be warrant for a course of action

which seems to have been followed by only four other

courts (Central R. Co. of N. J. v. Martin, 30 F. Supp. Adv.

Ops. 41, p. 53) out of the vast number who have had

similar cases before them, and from it the court "gave

itself power" {Central R. Co. of N. J. v. Martin, 30 F.

Supp. 41, 54) to exercise the powers and functions which

the constitution and laws of the State of Washington

had delegated to an administrative tribunal, for the court

said:

"Happily, in the discharge of this duty, I am in a some-
what broader field, in that I am not hampered by the re-

strictions which the law places about me in reviewing the
actions of assessing and taxing officials. In valuing the
property myself, I have more freedom, of choice in select-

ing and appraising relevant factors of value and in the
adoption of methods which, in my judgment, are the best
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calculated to reflect reliable and trustworthy results."

(Emphasis supplied.)

Northern Pac. Ry. Co. v. Adams County, 1 F. Supp.
163, 190.

It was partly to obviate just such criticisms as those

first above quoted, that the Tax Commission in this case

reduced to writing, and printed and published, the facts

and figures considered by it in making the reassessment,

the manner in which such facts and figures were used,

the reasons for their use, and the considerations which

actuated the Commission in reaching its ultimate conclu-

sion and decision, and in making its order on reassess-

ment. (Ex. 53, R. 2695-2810.)

In curious contrast to its former attitude and course

of action, the same court, when this case came before it,

"merely set down the figures and neither state (d) nor

intimate (d) anything indicating the methods by which

my (its) conclusions had been arrived at," and curtly

dismissed with a sweeping non possumus the carefully

studied, reasoned and explained record of the action of

the Tax Commission as embodied in its Opinion and Order

(Ex. 53, R. 2695-2810), and contented itself, at the conclu-

sion of its consideration of this case, with disposing of a

matter of vast financial import to the counties affected,

by a casual letter emanating from the Clerk of the Court

(R. 744-746) in which the Court voiced its complete sat-

isfaction with its decision rendered seven years previ-

ously in another case, and declined otherwise to elucidate

its views upon either the facts or the law in the instant

case.

It was content to substitute for the frank and ex-

plicit statement and the conscientious, cogent and logical
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conclusions and judgment of a State Administrative

Board, thoroughly conversant with, and experienced in,

the duties imposed upon it by law, of assessing and valu-

ing public utility property, the biased and illogical preju-

dices of a single individual, the Special Master, totally

without qualification in such matters, and with a lifetime

background of legal experience only in the practice of

criminal law.

The legal representatives of the plaintiff Railway Co.

are tempermentally and habitually accustomed to attain

their objectives by the same bulldozing and brow-beating

methods and tactics, which, in recent years, have been

strikingly successful in international affairs in Europe.

The present case is simply a continuation of coersive and

intimidating efforts begun in 1926, which had their tem-

porary culmination in Northern Pac. Ry. Co. v. Adams

Co., 1 F. Supp. 163, supra. The result in that case was

simply the "anschluss in Austria," partly frustrated by

the reversal of the judgment by this Court in Chicago M.

St. P. & P. R. Co. V. Adams Co., 72 F. (2d) 816 upon pro-

cedural grounds. Efforts of the Tax Commission of the

State of Washington in succeeding years to be friendly

and frank in its contacts with the Railway Co., instead

of resting securely behind its legal bulwark of immunity

from interrogation and cross-examination respecting the

manner in which it exercised its statutory functions and

duties, have proven utterly abortive. The courteous let-

ter of June 8, 1933, from the Tax Commission, attached as

"Exhibit A" to the plaintiff's Bill of Complaint (R. 38-40)

in which the Commission advised the Railway Co. of the

manner in which it arrived at the value of the operating

property of the Northern Pacific system for the years 1933
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was only the "Peace of Munich." That letter was later

used by the Railway Co. as an assumed conclusive basis

for an attack upon the values involved in the instant suit

(Bill of Complaint, R. 15-19 and 32-34), although the

Railway Co. utterly ignored for the purposes of this suit

the frank concluding statement in that letter: "It may
be necessary in future years to vary the method applied
this year, as such valuation must be found in the Ught of

facts and conditions obtaining at the time for which valu-
ation is made."

As fully demonstrated by the record, such bull-doz-

ing and brow-beating methods proved to be singularly

effective with the Special Master, who found himself

suddenly projected into a situation with legal and factual

surroundings to which his previous experience made him

an utter stranger, and who found it much easier to yield

to bludgeoning and intimidation than courageously to

protect the "rights of neutrals." His most striking de-

fection in that respect was his refusal to allow the use in

evidence by the defendants of the Tax Commission's

Opinion and Order, Ex. 53, except upon the condition that

the Tax Commission vouch for the exhibit by the testi-

mony of at least one of its members, and submit to cross-

examination, in \aolation of the express ruling of the Su-

preme Court of the United States in Chicago B. & Q. Ry.

Co. V. Babcock, 204 U. S. 585, 51 L. ed. 636, 638-41, which

has been previously commented upon in the Opening

Brief of Adams County et al. (Spec, of Error No. 1, pp

88 to 96).

Considering all the circumstances shown by the rec-

ord, it is abundantly demonstrated that under the "gentle"

ministrations of the Special Master and the District Court,
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these defendants have never had their day in court, and

their first opoprtunity for the exercise of that constitu-

tional privilege is afforded only by trial de novo in this

court upon the whole record.

That portion of Rule 52 (b) of "Rules of Procedure

for the District Courts of the United States," reading as

follows:

" * * * When findings of fact are made in actions
tried by the court without a jury, the question of the suffi-

ciency of the evidence to support the findings may there-
after be raised whether or not the party raising the ques-
tion has made in the district court an objection to such
findings or has made a motion to amend them or a motion
for judgment."

was undoubtedly evolved to meet just such a situation as

is presented upon this appeal.
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EQUITY JURISDICTION

(Answering Briej, p. 3, et seq.)

To render more intelligible the statements in the

Answering Brief of the Railway Co., pp. 3-9, inc., and

to obviate possible confusion and correspondingly mis-

conception, a word of explanation is probably due this

Court, preliminary to its determantion of the issues in-

volved. As shown by the record, this action was brought

in the lower court against 23 separate counties of the

State of Washington and their respective County Com-

missioners and County Treasurers. In ordinary circum-

stances, any county in the State of Washington which

becomes involved in litigation is represented by the

Prosecuting Attorney of the county interested, who is

a statutory official (Rem. Rev. Stat., Sees. 113, 116 and

4130). In this case, each county might have appeared

and defended separately, and initially did so appear

(R. 45-57) , in the defense of the action, but because many

of the Prosecuting Attorneys were unfamiliar with Fed-

eral Court practice, and in order to simplify and expe-

dite and facilitate procedure, minimize the record, and

reduce expenses, arrangements were attempted to be

made for a centralized and unified representation of all

of the defendant counties by selected counsel.

Personal preferences and political manipulations not

now of importance, and in any event immaterial so far

as concerns this court, at first prevented a unified defense.

As shown by the record (R. 133-4, 136-171) at one stage

of the proceedings, present counsel for Adams County,

et al., for a brief period represcnLed all of the counties

and county officials defendant. It was at that time, and

still is, the desire of those counsel to have the material
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issues in the case sharply defined and conclusively deter-

mined without the interjection and consideration of ab-

stract and academic questions of jurisdiction or proce-

dure. Changes in official positions resulting from local

elections in the State of Washington in the year 1938 had

as one effect the present divided representation of the

two groups of counties at present appearing as appellants

before this court. All of these things are immaterial so

far as they affect the issues now presented to this court,

because those issues are not severable, and the deter-

mination and ultimate disposition of this case by this

Court will be uniformly operative upon all of the de-

fendant counties and county officials, without deviation

as to degree or effect. This explanation is made in order

that the Court may understand that there is no conflict

of opinion nor diversity of theory upon the ultimate

issues involved as between the two groups of defendants,

the relative importance of the questions argued by the

two groups being simply a matter of choice, and because

the Railway Co. seeks to capitalize upon assumed dis-

union and dissension between the two groups of defen-

dants, which does not exist in fact. A further explana-

tion is made later herein under a subsequent heading.

The Railway Co. and the appellants King County et ah,

are perfectly free to carry on their collateral feud with-

out changing in any way the position and contentions of

the appellants, Adams County et al., upon the ultimate

issues involved, the latter appellants being content to

stand aloof, maintaining the position which they took

when the issues were framed by appropriate pleadings

in the Court below, viz., that the whole case is to be

determined upon the Opinion and Order of the Tax

Commission upon Reassessment (Ex. 53, R. 2695-2810).
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STATUS OF THE REASSESSMENT

STATUS OF THE OPINION OF THE
TAX COMMISSION

(Answering Briej, p. 9, et seq.)

(Answering Brief, p. 11, et seq.)

Contrary to the Railway Co.'s unsupported state-

ment, the reassessment was in all respects regular and

made in good faith. The valuations should be tested by

what was done pursuant to the Opinion and Order on

Reassessment of September 2, 1937. (Ex. 53, R. 2695-

2810.)

The complete statute on Reassessment, Ch. 106, Laws

of Wash. 1931, Rem. Rev. Stat., Sees. 11301-11308, is

printed in full in the Opening Brief of the Appellants

Adams County et al. (Appendix, pp. 172-176). Those

portions thereof appropriate to the present discussion are

here reproduced as follows:

"11301. Definitions. The terms used in this act shall

be construed as follows: The phrase "erorr in taxation'

shall mean and embrace any action on the part of any
assessing or taxing officer or board resulting in taxes

being levied on any property at an amount in excess of

what they should have been, or resulting in a tax void

in whole or in part; * * *

"11302. Protested tax—Re-listing and assessing.

Whenever it shall appear to the tax commission from any
protest accompanying the pajTiient of taxes heretofore

or hereafter filed with any county or state board or offi-

cer, or petition or complaint heretofore or hereafter

served or filed in any court for or on behalf of such tax-

payers and an investigation of the fact upon which such
protest, petition or complaint is based that any error in

taxation has occurred in the assessment or taxation here-

tofore or hereafter made of any property taxable in this

state, and such assessment appears to be excessive or

void in whole or in part, such property shall forthwith.
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in the manner provided in this act, be re-listed, re-valued,

re-assessed and re-taxed for the year or years in the as-

sessment and taxation of which such error or errors in

taxation was or were made: * * *

'* * * * Provided, however, that in case of a
protest, complaint or petition based upon an elleged ex-
cessive assessment, the re-assessment shall not exceed
the original assessment.

"11306, Substitution for original tax. The tax as

so re-levied and re-assessed shall, for all purposes, be
deemed to have been levied on said property as of the
time that the original tax was levied, and in substitution

therefor, * * * ."

The Railway Co. assumes that the law requires, be-

fore a reassessment can be made, that the commission

must first find that an error has been made. How could

an error be found in an original assessment unless and

until a reassessment had been made; a completely new
investigation entered into?

All that is required to justify a reassessment is an

"appearance" of error, not from any investigation made

by the assessing body, but from "any protest accompany-

ing the payment of taxes" or "complaint filed in any

court."

In other words, the Commission looks to the tax-

payers' charge of error to determine whether or not a

reassessment' shall be made. All the Commission needs

in order to justify any reassessment is a taxpayer's "pro-

test" or a "complaint" on file which alleges or from

which it appears or seems that the tax is excessive or

void.

The Railway Co.'s argument on this point is, to use

its own phrase, brutum fulvfien. It had everything to

gain and nothing to lose by the re-assessment. The stat-

ute prohibits any increase of tax on reassessment. What
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possible motive could the Commission have had but to

be eminently fair to the Railway and see if, by chance,

any injustice had been done.

The Railway Co. makes some positive misstatements

of fact in this connection. The first (p. 11) is that "the

only purpose of the act is to permit the Commission to

reduce an excessive valuation." It is plain to even the

most casual reader that the purpose of the act is to enable

the Commission to re-examine its work when a charge

of unfairness is made, so as to avoid lawsuits and give

taxpayers relief which they otherwise might be unable

to secure. It is in the nature of the granting of a new

trial by a court. It is not the purpose of an order grant-

ing a new trial to reduce the verdict; it is merely to

permit a re-inquiry. If the only purpose of the act was

to reduce an excessive valuation, the Legislature would

have said so. It would have made provision to the effect

that "unless the original tax is reduced, it shall stand,

and the attempted re-assessment shall be void."

The Railway Co.'s reasoning is fallacious in the ex-

treme and. of course, unsupported by any authority.

The Opinion of the Tax Commission

A second misstatement (p. 11) is that the "opinion

is not an official document." It is just as much an official

document as the opinion of a court. It is a comprehen-

sive record of the action of the State Tax Commission

In the State of Washington, it would be admitted in

court as an official document under the provisions of

Rem. Rev. Stat., Sec. 1257. (See also Bardsley v. Stern-

berg, 18 Wash. 612.)
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The statements in the Answering Brief (pages 11

and 12) that the valuations were not fixed by the methods

explained in the opinion, and that ''it is impossible that

the valuations were made in the manner stated in the

opinion," and that the opinion was made to justify a

valuation made by secret and arbitrary methods have

for their justification only the suspicion and distorted

bias of the Railway Co.'s counsel. These statements are

a gratutious insult to the character and integrity of the

members of the Commission, and have not the slightest

justification in the Record. It is noticeable that the Rail-

way Co.'s counsel do not, in a lawyerlike manner, take the

statements of the Opinion, page by page, and even at-

tempt to show weaknesses in the reasoning, or a lack of

good faith in the conclusions therein drawn, but after the

manner of those who have no logical argument to pre-

sent, merely condemn the whole document and the

honesty and rectitude of its authors.

The next wholly erroneous statement with respect

to the reassessment is that occurring on page 12 of the

Answering Brief, wherein it is asserted that Commis-

sioner Jenner "did not remember how the original valua-

tions were fixed, nor what the error was that is said to

have occurred." The Record shows to the exact con-

trary. Mr. Jenner stated "I cannot recall the identical

method that we used between 1935 and 1936." (R. 1815.)

"I do not recall what we found as the system value on the

original assessment." (R. 1815.) "I do not recall that

we found any error in the manner in which we computed

system value." (R. 1816.)

With respect to how the original values were made,

Mr. Jenner stated: "We computed it on one year, two
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years, three years and five years." (R. 1816.) "We did

not adhere to a value fixed by stock and bonds for the

system." (R. 1816.) "We used a stock and bond quota-

tion method and allocation factor to the State." (R.

1817.)

On p. 1818 of the Record will be found the testimony

by Mr. Jenner showing that the Commission on the

original assessment found values indicated by stock and

bond quotations and deductions of amounts for non-

operating property to get indicated stock and bond value,

and that the system value on the first occasion was found

in the same general way that it was found upon the re-

assessment, and that he did not recall any error that was

committed in finding system value. This testimony had

obviously nothing to do with the final valuation of the

railway operating property in the State of Washington.

The statement of the Railway Co. on page 12 of its An-

swering Brief would lead the Court to believe that Mr.

Jenner did not remember how the valuation of the

operating property of the railway in the State of Wash-

ington was fixed, quoting a portion of the Record which

had to do only with one step in ascertaining that value,

viz. the value of the entire system before deducting non-

operating property, and before allocation to the State of

Washington. In other words. Railway Co.'s counsel pick

out a small portion of the testimony showing a lack of

memory of detail and assume therefrom that the wit-

ness was totally ignorant of the whole process by which

the original assessment was made. If the Court will read

carefully the testimony of Mr. Jenner, it will find that he

recollected that they used a combination of factors of

reproduction cost and the factor of joint facility rents
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(R. 1820), traffic units, equipment rental, and mileage

owned and operated (R. 1821), and that he was of the

opinion that was an erroneous method of allocation (R.

1821).

The statement on page 12 of the Answering Brief

that "the valuations were made long prior to the reassess-

ment and remained unchanged" is also false. The Com-

mission's Opinion and Order on Reassessment (Ex. 53)

shows that the valuations found by the Commission on

reassessment were $95,525,321.00 for 1935 and $97,895,-

092.00 for 1936 (Ex. 53, p. 76 R. 2770). These valuations

obviously could not have been made prior to the reassess-

ment, and likewise obviously could not have "remained

unchanged" because they were first found in the reassess-

ment proceedings.

In view of the utter lack of any evidence attacking

the reputation of the members of the Commission for

truth and veracity, it is insisted that the following state-

ment (Ex. 53, p. 80, R. 2774) must be accorded the same

weight as the opinion and statement of any member of

this Court.

"At the time these reassessment proceedings were
initiated the Commission believed from a study of the N.
P.'s complaint in the pending suit and from the facts and
calculations then before it including the depositions of

the N. P.'s witnesses taken in such suit, that it had made
an error in the N. P.'s assessments for both 1935 and 1936
and that the same were somewhat excessive. Since then,
upon a closer analysis of the question of deductions for

non-carrier and tax exempt property, as well as the prob-
lem of allocation of commercial system value, we have
reached the conclusion that although there were errors
in the method followed in making the original assessment
for both years, yet we find that such errors resulted in a
very conservative valuation for taxation purposes for

both 1935 and 1936."
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In view of the quoted statement, this court cannot

accept the statements of the Railway Co.'s counsel and

the baseless insinuation therein contained which must

be considered as false. The only alternative is to find

that the Tax Commission is guilty of malfeasance in

office.

Railway Co.'s counsel admit that their whole state-

ment with respect to the alleged lack of good faith and

double-dealing on the part of the Tax Commission rests

solely in "suspicion of ulterior motive" (Answering

Brief, p. 13). The lack of sincerity of the argument and

statement is shown conclusively by this statement on

page 13 of the Answering Brief: "The suspicion of ul-

terior motive is strengthened by the fact that the Com-

mission's policy has been concealment of its method" and

in the very next breath its statement that "it would be

childish to imagine that the opinion was for plaintiff's

enlightenment." In other words, Railway Co.'s counsel

seem to be suffering from a species of paranoia, the de-

lusion of persecution, that is, the Commission "has it in"

for the Railway and whatever it does springs from a de-

sire to either withhold the truth or conceal it by insincere

and untruthful statements. First, they say that the Com-

mission concealed its method, and then when the Com-

mission attempted to counteract that false impression by

fully explaining its method, it was likewise condemned.

Apparently, there is nothing that this Commission can

ever do contrary to the wishes, desires, and contentions

of the Railway Co's counsel that they will ever concede

to be based on an honest differenct of opinion. The

writers of this brief have a standing before this Court,

or any Court, at least as good, when it comes to a ques-
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tion of veracity, as they of counsel for the Railway Co.

As shown in another part of this brief, the reassessment

was had largely upon their advice, and for the sole pur-

pose of determining whether or not the sensational

charges of overreaching and fraud made in plaintiff's

complaint had any basis in fact or law. Needless to say,

the writers of this brief, as later stated herein, conferred

with the Tax Commission relative to this reassessment

and unreservedly assert that the suspicions of counsel

for the Railway are absolutely without any foundation

whatsoever. It is childish indeed to assume that the

members of the Tax Commission and counsel writing

this brief would engage in any such unlawful enterprise

as that baselessly charged by counsel for the Railway

Co. The veracity of Chas. A. Manschreck, valuation en-

gineer of the Commission, was not attacked or even ques-

tioned. He stated, and no attempt was made to refute it,

that he was not told by any member of the Commission

to "try to establish * * * any definite valuation for

the railroad" and that he did not purposely or otherwise

"overlook or disregard any fact." (R. 1630.)

Similarly, on the value of the Railway operating

property in Washington as of the two assessment dates

involved, he testified (R. 1631, 1632) as follows:

"Mr. Colburn: Now, I will ask you as an expert
if you can state what, in your opinion, is the fair cash
market value, what was the fair cash market value of the
N. P. operating property in Washington as of March 1,

1935, and March 1, 1936.

"Mr. daPonte: I object to that as calling for a con-

clusion, and no facts to base it on.

"The Master: I think he is an expert and can tes-

tify to that. I will overrule your objection.

"The Witness: For the 1935 assessment, $102,821,-

690, and for the 1936 assessment. SlOl, 721,492, as shown
by page 79, of Defendants' Exhibit 53."
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HOW THE REASSESSMENT WAS MADE
(Answering Brief, p. 13 et seq.)

It has been often stated that when a champion of one

side of a controversy has no argument, he resorts to ridi-

cule and abuse. Railway Co.'s counsel baldly assert that

the reassessment was a conspiracy to defraud, engaged in

by the members of the Tax Commission, its counsel, and

all other counsel in the case. To the charges on pp. 20

and 21 of the Answering Brief that the formal Opinion

and Order of the Commission was "spurious," "foisted

upon the court," "counsel for Adams County * * *

knew nothing of the manner in which the document was

prepared," "were no less astounded than the Master;"

that the members of the Tax Commission were "putative

authors;" that the attorney for King County "pretended

to withdraw from the case for the purpose of manufac-

turing evidence," we assert on our honor as members of

this Court to be lacking in a shred of support inside or

outside of the record. They are all false. They consist

of nothing but "simple asseverations and bald conclu-

sions." {Seattle v. P. S. T. L. & P. Co., 91 Wash. 567, 572.)

This tirade of counsel for the Railway against the

honor and integrity of everybody connected with the re-

assessment is a simon pure example of "sound and fury,

signifying nothing" (Macbeth, v. 5, 27). Its only purpose

can be to mislead this Court, as it did the Special Master.

The Railway Co. cannot prevail by merely showing

an error in the reasoning, or even by showing arbitrary

or capricious action. It "may not prevail unless there

has been error in the result." "As to that issue the bur-

den of proof rests heavily upon the appellant." Dayton
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P. & L. Co. V. Commission, 292 U. S. 290, 78 L. ed. 1267.

See also:

Atchison, Tcrpeka, etc. v. Board, 225 F. 978 (Cert.

denied 245 U. S. 635, 62 L. ed. 523);

Pacific Eocpress v. Siehert, 142 U. S. 339, 35 L. ed.

1035;

Gorham Mfg. Co. v. Tax Com., 266 U. S. 265, 69

L. ed. 279;

Risty V. C. R. & P., 297 F. 710;

Chicago B. & Q. Ry. Co. v. Bahcock, 204 U. S. 585,

51 L. ed. 636.

Counsel for Adams County et al., take issue with the

concluding statement on the reassessment contained on

p. 21 of the Answering Brief to the effect "the undisputed

proof and finding abundantly support the conclusion

* * * that the reassessments were not fair to plain-

tiff, are not entitled to the presumption of correctness that

attends action performed under the sanction of an official

oath and bond." No reference is made to any authority

sustaining any such contention, and no reference to the

Record to prove these unsupoprted statements. On the

other hand, the undisputed proof shows beyond all doubt

that the reassessment was fair to plaintiff, and not only

is entitled to the presumption of correctness, but is in

fact correct according to the undisputed proof. The state-

ments in the Brief of Appellants, Adams County et al.,

beginning on the bottom of p. 42 and ending on p. 45 are

not disputed by the Railway. The fundamental error in

the Railway Co.'s deduction of non-operating property

process as shown on pp. 48 to 51, inclusive, is not denied

or disputed by the Railway counsel. The testimony of

Charles A. Manschreck, valuation engineer of the Tax

Commission (R. 1632) that the operating property of the

plaintiff in Washington in the years in question were of a
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fair value of over $100,000,000 was not met at all by proof

of any expert of similar experience produced by the Rail-

way Co.

The truth about the connection of R. G. Sharpe, As-

sistant Attorney General, with this litigation and with

the reassessment made by the State Tax Commission, in-

stead of being what was imagined by the Special Master

in his Report (R. 235-576) and the Master's proposed

Finding of Fact IX (R. 805) is this:

When the litigation was first started, the Prosecuting

Attorneys of the 23 interested counties, feeling that none

of their offices was adequately equipped to defend the

litigation, requested the Attorney General of the State of

Washington to take over the defense in behalf of all of

the counties, which the Attorney General at first declined,

but afterwards agreed, to do. R. G. Sharpe, Assistant At-

torney General, was assigned to that duty and drafted

the "Motion to Dismiss Bill of Complaint" (R. 45-57).

The Prosecuting Attorneys of the interested counties,

through a Steering Committee appointed from from the

membership of the Prosecuting Attorneys' Association,

kept in touch with the litigation as it progressed. Differ-

ences of legal opinion arose between Mr. Sharpe and the

Steering Committee from time to time. On March 12,

1937, Mr. Sharpe, over the protest of some of the Prose-

cuting Attorneys, and without the knowledge of the

others, insisted upon filing in the lower court the docu-

ment bearing the heading "Instructions and Notice (R.

64-71). This incident, together with others not neces-

sary to detail, led the Prosecuting Attorneys to request

the Attorney General to delegate for the defense of the

action some other Assistant Attorney General. In com-
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pliance with this request, the Attorney General assigned

Mr. E. P. Donnelly, Assistant Attorney General, to rep-

resent all of the defendants in the action. Pursuant to

this change of representation, Mr. Sharpe on the 26th day

of March, 1937, filed the "Notice of Withdrawal of Attor-

ney" (R. 74) and Mr. Donnelly on the 9th day of April,

1937, filed the "Appearance" (R. 117).

During the interval between March 26, 1937, and

April 9, 1937, the Prosecuting Attorneys of the various

counties, acting independently, prepared and filed the

"Answer of Defendants to Bill of Complaint" (R. 74-115).

Thereafter, Mr. E. P. Donnelly, Assistant Attorney Gen-

eral, represented all of the defendants during the taking

of the depositions of the plaintiff's witnesses and entering

into certain stipulations with counsel for the Railway Co.,

including the one shown on R. 120 to 123. On September

1, 1937, Mr. Donnelly resigned his office as Assistant At-

torney General to enter private practice. Following Mr.

Donnelly's resignation, the defense of the action was

taken over in behalf of all the defendants by Edwin C.

Ewing, at that time Chief Civil Deputy Prosecuting Attor-

ney of King County, and A. O. Colburn, Chief Deputy

Prosecuting Attorney of Spokane County, who filed the

"Appearance" shown at R. 133 and 134. Mr. Ewing and

Mr. Colburn prepared and filed the "Amended and Sup-

plemental Answer of Defendants to Bill of Complaint and

Second Supplemental Complaint" shown at R. 136 to 172

and referred to on page 4 of the Answering Brief.

In the latter part of May, 1937, Mr. Donnelly called

Mr. Ewing from Seattle into conference in his office at

Olympia, Washington, and stated that the Tax Commis-
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sion was considering the matter of a reassessment of the

property of the Northern Pacific Ry. Co. Being then un-

famihar with such a preceding, Mr. Ewing suggested that

the advice of representatives of the Prosecuting Attor-

neys of the interested counties be had. This was done,

and the reassessment was not determined upon by the

Tax Commission of the State of Washington until after

the members of the Commission had conferred with E. P.

Donnelly, Assistant Attorney General, Edwin C. Ewing,

Chief Civil Deputy Prosecuting Attorney of King County,

A. O. Colburn, Chief Deputy Prosecuting Attorney of

Spokane County, Harry R. Johnston, Prosecuting Attor-

ney of Pierce County, Robert J. Willis, Prosecuting At-

torney of Yakima County, and Smith Troy, Prosecuting

Attorney of Thurston County. The reassessment was

then had as recited in the Tax Commission's Opinion

and Order (Ex. 53).

Neither Mr. Ewing or Mr. Colburn attended the ac-

tual hearings on the reassessment because each of them

was out of the state or otherwise engaged at the times

that the hearings were held. Mr. Sharpe attended the

hearings simply because he was the Assistant in the office

of the Attorney General of the State of Washington, as-

signed as the legal adviser of the State Tax Commission,

After the reassessment proceedings were concluded and

the Commission's Opinion and Order was made and pub-

lished, certain of the counties interested desired that Mr.

Sharpe re-enter the litigation as their legal representa-

tive and the divided representation resulted, and has con-

tinued, as shown by the Record.

Of course, it is frankly recognized that the state-

ments herein made are largely de hors the Record, but
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they are true and are made upon the honor of counsel ad-

mitted to the bar of this court. The violent and utterly

ridiculous assertions respecting the reassessment pro-

ceedings made in the Master's Report, the Master's Find-

ing of Fact No. IX, and Finding No. IX of the District

Court, are utterly without foundation in fact and are

made "without reference to any evidence, upon proofs

drawn from the clouds" (Justice Cardozo). The legal

representatives of the Railway Co. with the insentiveness

and obtusity peculiar to rhinoceros unicornis and other

members of the family pachydermata utterly fail to sense

and appreciate that the record made on the hearings be-

fore the State Tax Commission upon the reassassment

embodied in the Master's Finding of Fact No. IX (R. 582-

590) and upon which their argument under this heading

is predicated, instead of being a reflection upon the State

Tax Commission, a statutory quasi-judicial agency of the

sovereign State of Washington, mirrors only their own

gaucherie and insolence. It could find a parallel only if

upon the oral argument before this court they should

demand of the court at the outset that it state to them in

advance:

1. What alleged errors it intended to consider upon

this appeal?

2. Whether the court was going to rule that the ob-

jections of the appellants, King County et al., to the jur-

isdiction of the court below would be sustained or de-

nied?

3. Whether the court was going to consider the so-

called "Turnburke theory" of allocation upon this appeal

in view of Great Northern Ry. Co. v. Weeks, 297 U. S. 135,

80 L. ed. 532?
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4. Whether the court ever considered this theory in

other railway tax cases that have been before it?

5. Whether the court was going to consider the fac-

tors of net earnings and cost of reproduction in finding a

base valuation of the railway property in this case?

The only errors of the Tax Commission and its legal

adviser, Mr. Sharpe, upon this hearing were the error of

tolerance and courtesy, utterly inappropriate in the cir-

cumstances, and the error that in dealing with the legal

representatives of the Railway Co. they acted like mice

instead of men vested with the sovereign authority of a

great State.

This explanation is made in order to dissipate the

smoke screen thrown out by the Railway Co. in an effort

to conceal or obscure the true and sharply defined issues

involved in this appeal. It was not made before the

Special Master because it was not deemed worth while,

as from the outset of the hearings before him, his prede-

lictions and leanings were perfectly obvious. It was not

made in the District Court, because it seemed incredible

that the Master's inflammatory findings would be ap-

proved in that Court. And it was only after the Master's

Findings found lodgment in the mind of that Court, and

although trimmed and tempered, were preserved in sub-

stance in Finding No. IX and other Findings of the Dis-

trict Court, that it was deemed advisable and necessary

that it be made.

The whole world has now learned, what Prime Min-

ister Chamberlain should ha\o learned by 1934, that

Hitlers everywhere should be talked to and about in the

only kind of language they understand—their own.
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The Appellants, Adams County et al., are determined

that this plain fabrication should not be further carried

into this court.

As stated in the Opening Brief of Appellants, Adams

County et al. (p. 91), the purpose of the hearings on re-

assessment was not to afford the Railway Co. an oppor-

tunity to interrogate the Tax Commission concerning

errors which it appeared to the Commission had occurred

in the original assesments, nor to afford the Railway Co.

an opportunity to object to the evidence and to the

proceedings at the hearings, but for the purpose of per-

mitting the Railway Co. to make such showing as it

desired as to the valuation of its operating and other tax-

able property in the State of Washington as of March 1,

1935, and March 1, 1936. Its further purpose was, as

stated in Rem. Rev. Stat., Sec. 11303 (Appendix p. 173-

174) to afford an opportunity to the Railway Co. to "show

cause, if any there be, why such re-assessment and re-

taxation should not be made, and make such showing as

they shall desire to make as to the claimed illegality of

such tax."

That "plaintiff was not informed of the manner in

which the opinion was prepared" as found by the Dis-

trict Court in its Findings of Fact No. IX (R. 806), not-

withstanding the horrendous implications imputed to the

circumstance, is a matter of no legal consequence what-

soever. The Railway Co. was no more entitled to be in-

formed of the manner in which the opinion of the Tax

Commission was prepared than it is entitled to be in-

formed of the manner in which the opinion to be ren-

dered by ths court in this case is prepared. Chicago, B.

& Q. Ry. Co. V. Bahcock, 204 U. S. 565, 51 L. Ed. 636,

supra.



38

SYSTEM VALUE

(Answering Brief, p. 21, et seq.)

Under this heading on pages 21 and 22 of the Rail-

way Co.'s Answering Brief are found some statements

that are either wholly incorrect or tell only a half truth.

Counsel would lead the Court to believe that the Tax

Commission is required to make a positive finding of

system value in the same sense that it is required to find

a value of the operating property of the Railway in the

State of Washington for tax purposes. An inspection of

the statutes quoted in the appendix of Adams County's

Opening Brief (pp. 160-172) will disclose that there is

no requirement of such a finding with respect to system

value, and all that is contemplated is a consideration of

system value in a broad sense. The Court in Central

R. Co. of N. J. V. Martin, 30 F. Supp Adv. Ops. 41, 56,

has this to say about finding system value: "No case

has been found in which a court has held that it is manda-

tory upon a taxing board to use a system valuation and

an allocation formula in determining the value of a road

within a state."

The next misstatement (p. 22) with respect to sys-

tem value, is that the case of Northern Pacific v. State,

84 Wash. 510, 147 Pac. 45, holds that the finding of a

system value and an assignment of a percentage to the

state is "required." A careful reading of that case will

show that it does not so hold, and that the question of

system value arose only with respect to adding to the

inventory value of the specific items of railway property

in the State of Washington. It was contended by

the Railway Co. in that case that nothing could be added
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to the so-called bare bones or inventory for system value.

The state was contending, on the other hand, that an

added amount was justified by reason of the bare bones

being a part of a unified system and therefore worth more

than when considered as a separate and distinct part.

It is worthy of note that in that case, although the net

annual earnings of the Northern Pacific had decreased

from $7,000,000 in 1907 to approximately $4,000,000 in

1912, as shown on page 516 of the Opinion in 84 Wash,

the railway did not contest, but admitted, a value of

$98,000,000 plus, while in this proceeding the same rail-

way, with net earnings of $7,000,000 to $10,000,000, is

complaining of values of $90,000,000 and $98,000,000 plus.

It is also worthy of note that in that case the Railway

was contending that cost of reproduction less depreciation

was the principal factor in determining the value of a

railroad, and that the Court on page 541 of 84 Wash,

has this to say: "The contention apparently does not

mean that appellant's operating property viewed as a

unit was not in fact of the total market value of $126,-

165, 337.00 in the year 1913" in the State of Washington.

It will also be noted in reading that case that the system

value there discussed was the system in Washington only,

and obtaining a value for the entire system of the North-

ern Pacific throughout its length and breadth was not an

issue, nor was it discussed.

The Railway Co.'s Answering Brief also states that

the courts have said that the value of securities and net

earnings are 7nost material in arriving at tax value for

a public utility. This statement is not correct. While

in some cases, a trial court may have indicated that in

some particular situation then before it, earnings and
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value of securities were more persuasive than other items

of proof, the United States Supreme Court, the final

authority, has never made any such statement. The

rule, as stated by that court, is found in Great Northern

Ry Co. V. Weeks, 297 U. S. 135, 80 L. Ed. 532, 536, where

the court says that the board is not bound by any formula,

rule or method, but for guidance it was "free to consider

all pertinent facts, estimates and forecasts and give them

such weight as reasonably they might be deemed to

have." (Italics supplied.)

The Court in Central Ry Co. oj N. J. v. Martin, 30

F. Supp. Adv. Ops. 41, snpra, at page 47, has this to say

about the weight to be given to net earnings: "It is

submitted that all other factors and information must

be weighted in with it to fortify conclusions of value,"

and again at page 48 "summarizing this method, it is

seen that it calls for expert judgment and even then the

best that can be said of it is that it is mere estimate."

The last incorrect statement made under the subject

of system value in Railway Co.'s Answering Brief (p.

22) is that "Appellants ignore the later decision," mean-

ing the New Jersey case above referred to and quoted

from. Needless to say, that decision is not only not

ignored, but is strongly relied upon by Appellants,

Adams County et al., as will elsewhere appear in this

brief.
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PERIOD FOR AVERAGING SECURITY VALUES

(Answering Brief, p. 23 et seq.)

There are many half truths and positive misstate-

ments in the Railway Co.'s Answering Brief on pages

23 and 24 under this subject. The first misstatement is

that Mr. Jenner testified that he did not remember how

the valuations were made and that the Commission's

method is unknown with respect to using one year's quo-

tations on stocks and bonds. The testimony of Mr.

Jenner not only shows that statement to be untrue, but

the Commission's Opinion and Order (Ex. 53) shows that

the Commission considered the one year's averages and

gave the reasons therefor on pages 7, 8, 9 and 10 under

the sub-heading of "Test Period for Stock and Bond

Value." (R. 2701-2704.) As to Mr. Jenner's knowledge

on this point, we quote the Record as follows:

Question by Mr. daPonte: "Didn't you value this

railroad according to your opinion by the stock and bond
method for one year average?

"Answer. We did. We used that as an indication of

value." (R. 1838, 1839.)

"Question. Why do you use the five-year period
there for the value of the Burlington stock and only a
one-year period for the value of the Northern Pacific

stock?

"Answer. This was the judgment of the Commission
that it should be worked this way." (R. 1856.)

It is true that the "method" does not produce the

valuation fixed, for the simple reason that the valuation

fixed as shown by the Commission's Opinion and Order

was the result of the use of judgment and not the strict

adherence to "method" or "formula."
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"But the action does not appear to have been arbi-

trary except in the sense in which many honest and sen-

sible judgments are so. They express an intuition of

experience which out runs analysis and sums up so many
unnamed and tangled impressions—impressions which
may lie beneath consciousness without losing their worth.
The board was created for the purpose of using its judg-

ment and its knowledge." (Emphasis supplied.)

Chicago B. & Q. Ry. Co. v. Babcock, 204 U. S. 585;

51 L. ed. 636 (640).

A most astounding statement for a lawyer to make

under this heading is this one (p. 23) : "The Court was

free therefore to use its own judgment." Needless to say,

no authority is cited for such a revolutionary doctrine for

the simple reason that none can be found. It is the direct

opposite of the uniform holdings of all courts when an

attack is made upon the valuation for tax purposes found

by duly constituted state tax commissions. The fact that

cases cannot be found in which a one-year average value

for stocks and bonds was used and approved means noth-

ing at all, and is another example of what Railway Co.'s

counsel call brutum fulmen. The important thing is that

no authority has been quoted.

On pp. 48 and 49 of Central Railway Co. of N. J. v.

Martin, 30 F. Supp. Adv. Ops. 41, is found a discussion

and holding by the Court to the effect that the tax period

for determining the value of stocks and bonds is wholly

a matter of judgment in each particular case, pointing

out that there are as many weaknesses in taking a three,

five or greater number of years' average as there is in

taking one year.

Counsel for the Railway Co. next quote (p. 23) the

finding of the Master to the effect that three or five years
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is a reasonable and representative period, and argue that

said finding is supported by evidence and is therefore

conclusive. Of course, counsel knows this to be untrue

in a case of this kind where the finding of a quasi-judicial

board like a tax commission is attacked. What may ap-

pear to be reasonable or representative to the court or

Master is wholly immaterial, as is also the fact that there

is evidence in the Record supporting the Master's or the

Court's conclusion. As shown in the Opening Brief of

Adams County, et al., and elsewhere in this brief, the

burden upon plaintiff is to show that the conclusions and

findings of the Tax Commission are capricious, arbitrary,

fraudulent and fundamentally erroneous. It is signifi-

cant that the reasoning of the Tax Commission with re-

spect to the use of one year as a test period is not attacked

in any particular. We submit that the following state-

ments of the Tax Commission in Ex. 53 are logical, rea-

sonable and fundamentally sound: (R. 2701). "It seems

plain that where there is a continuous trend up or down
in the market value of stocks and bonds, the use of a long

test period would yield a fundamentally incorrect result."

(R. 2703.) "In applying the stock and bond method

assessing boards should if possible avoid using market

quotations during the period of hysteria." (R. 2703.)

"It is to be noted that at its hearing before the Commis-

sion on the 1937 assessment, the Northern Pacific, through

its witness E. V. Peterson, conceded that the quotations

during 1932 would not be persuasive as to the value of

its assets in 1937."

Attention is again caUed to the testimony of the Rail-

way Co.'s chief witness, E. V. Peterson, to the effect "the

greatest significance would be, of course, attached to the
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immediately preceding period" (R. 1211). Attention is

also called to the testimony of another witness for the

Railway Co., Mr. McCrary. "You ask if that (stock and

bond value) has anything to do with what was done ten

years ago in regard to the valuation of the property. It

certainly has if you are going to use an average period of

years to apply your stock and bond method. If you use

a single year every year, then, of course, it works out all

right." (R. 1379.) It is nowhere claimed but by inference

confessed, that the whole argument of the Railway Co.'s

counsel on the subject of test period for averaging secu-

rity values shows a mere difference of opinion between

them, the Master and the Tax Commission. Nowhere is

it even suggested that the use of a one-year period is fun-

damentally erroneous, capricious, or arbitrary.
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VALUATION OF SECURITIES BY NEW YORK
STOCK EXCHANGE SALES

(Answering Brief, p. 25)

Unable to answer the argument, authorities and sus-

taining references to the record of the showing of Adams

County et al. of error under Specification of Error No. 4,

Railway Co.'s counsel pass them off with a wave of the

hand and the crystal clear announcement that they are

"trifling."

The Court in Central Ry. Co. of N. J. v. Martin, 30

F. Supp. Adv. Ops. 41, did not so consider them. It said

beginning at page 48:

"The ideology of the property being worth what the
investing public considers its value is far from being in-

fallible. The market value of securities does not in fact

solely represent the investor's composite conception of

the worth of the railroad property. In the case of bonds
the maturity dates and whether or not the interest is

guaranteed by another railroad will affect the price paid
for them. Furthermore, one must bear in mind that there
is a speculative interest in the security market as well as

an investor's interest. When the speculation fever is

rampant it runs far ahead of sound investment judgment.
Conversely, when the market gets panicky, due to war-
scares, political moves, or other forces which may or may
not actually affect real values, then the security values
plunge far below or soar far above the real worth of the
property underhang the securities. Finally, the exchange
market is very sensitive. A. note of optimism in one
branch of industry buoys up the securities in other
branches wholly unrelated, and if something happens to

adversely affect a certain industry, its securities are prone
to plunge downward and carry other securities' values
with it.*********

"It will be observed from this analysis that it is not
correct to assume that values are consistent with what
the investing public pays for stocks and bonds."
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Compare these observations by a court which the

Railway Co. cites as authority, to that of the Master

(R. 590) that average sales "correctly show the market

value of said stock."

The New Jersey court (30 F. Supp. Adv. Ops. 41)

also quotes with approval this criticism of "averaging"

prices to get a value for capital stock (p. 48).

" 'The second objective is more basic, and that is that

averaging as a method of statistical procedure is useful

only if on the one hand all the component figures are
relative to the result you are seeking, and if secondly
there is no reason to prefer one figure to another.

" 'The third difficulty is also a basic one, which is

that the averaging of stock prices is in itself an admission
that the stock prices do not represent a considered and
dependable view of the value of the security, because if

that were so, and if these prices were dependable, it

would not be necessary to average prices at any particu-

lar time but it would be sufficient to take the price as of

the date of the valuation, because in theory that stock

price is supposed to represent not only the current earn-

ings and current conditions, it is also supposed to reflect

adequately the future prospects of the securities. It is

supposed to, and at some times it does, but the exceptions

are so numerous that it cannot be said that the stock price

really does reflect properly all the conditions which enter

into the valuation of the security.

" 'That is admitted necessarily by resorting to the

process of averaging the stock prices, the purpose being
to get away from the deficiency of the stock price on any
particular date, but when you do that you are simply
selecting other stock prices which themselves may suffer

from the same deficiency, and averaging them, and, as

I said before as to the theory of averages, the averaging of

a number of separately non-representative figures will

not give you a representative result.'
"

In other words, average sales do not "correctly show

the market value of said stock."
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This point is far from trifling. It not only proves that

a tax commission is not obliged to accept values thus as-

certained as correct, as the Master held, hut it also shows

that the Railway Co. by basing its proof almost wholly

on those figures (introducing no independent appraisal)

has wholly failed to meet the burden of proof.
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VALUE OF NON-OPERATING ASSETS

(Answering Brief, p. 25 et seq.)

Under this heading the Railway Co. refers to, but

does not attempt to answer, Adams County's argument

and sustaining authority that the Railway Co.'s whole

plan of deducting non-operating property is fundamen-

tally erroneous (pp. 115, 116, 117 of Adams County's

Opening Brief). We quote the most recent authority,

Central Ry. Co. of N. J. v. Martin, 30 F. Supp. Adv. Ops.

41, at p. 49.

"Assuming that the market value of the stocks and
bonds measures the value of the assets of a railroad com-
pany, it must be determined what assets the company has
other than the operating property subject to assessment.
This property is termed non-operating property. Many
of these items are wholly unnecessary in the operation of

the transportation business, and to the extent that the

value of these assets influence the investing public in its

appraisal of the outstanding securities, to that extent such
influence should be eliminated from the market value of

stocks and bonds. Also it is well known that some com-
panies own considerable idle non-operating properties

which produce no income. In these cases, it is conceiv-

able that the investing public will consider such prop-
erties a liability rather than as an asset, and to that extent
the ownership of such property acts as a drag on the
m.arket value of outstanding securities. The value of

these properties, then, should be added to the value of the

stocks and bonds."

Compare the New Jersey court's holding that "to the

extent that the value of these assets influence the invest-

ing public in its appraisal of the outstanding securties

such influence should be eliminated from the market

value of stocks and bonds" with the Commission's state-

ment (p. 10 of Ex. 53, R. 2704). "In making such deduc-

tions, we conceive the problem as to each item of non-
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carrier property to be this: how much more did the pur-

chasers of stocks and bonds pay therefor by reason of the

Company's ownership of the particular item?"

Compare also the holding of the New Jersey court,

"In these cases, it is conceivable that the investing public

will consider such properties a liability rather than an

asset, and to that extent the ownership of such property

acts as a drag on the market value of outstanding secu-

rities" with the testimony of Chas. A. Manschrek, valu-

tion engineer for the Commission (R. 1761), "I found in

the balance sheet there that the land department was

losing money each year—I think he (the security inves-

tor) would be inclined to and would pay less for the

stock because of that ownership, because the land was a

liability." and (R. 1763) "they have a lot of non-income

producing property still which is a liability instead of an

asset."

Compare the New Jersey court's holding, "The value

of these properties, then, should be added to the value of

the stocks and bonds," with the statement in the Opening

Brief of Adams County et al. (page 118) "Another funda-

mental error is pointed out in the statement of the case

in this brief to the effect that such non-operating assets as

produce no income are not reflected in stock and bond

prices, and the court erred in including them at all in the

non-operating items for deduction purposes" and (page

48-49) "to deduct these non-income items at any valua-

tion from the New York Stock market prices of the N. P.

stock (or the so-called stock and bond value) is to deduct

something that was never there, never in the original

figure at all."
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Judge Forman, who wrote the opinion in Central Ry.

Co. of N. J. V. Martin, 30 F. Supp. Adv. Op. 41 above

quoted, also wrote the opinion in Lehigh Vy. R. of N. J.

V. Martin, 19 F. Supp. 63, which was affirmed by the

Circuit Court of Appeals of the Third Circuit in 100 F.

(2nd) 139, to which court certiorari was refused by the

United States Supreme Court.

So it appears from eminent authority that the amount

of deduction allowed by the Commission for non-operat-

ing assets was greatly excessive, instead of "totally in-

adequate" as asserted, without sustaining authority, by

the Railway Co.

The discussion on page 26 of the Railway Co.'s

Answering Brief with respect to cash market value of

non-operating assets is wholly immaterial because if stock

and bond prices are used as a base, these values should be

"added"—not subtracted.

The Railway Co. calls attention to Ch. 123, Laws of

Wash. 1935, Sec. 10 providing that "actual cash value"

of non-operating property shall be deducted from "actual

cash value of the total assets." Suffice it to say that the

Railway Co. never did compute, even in their own way,

the actual cash value of the total assets of their system,

so there is nothing in the record to justify reference to

this statute (see Adams County Opening Brief, p. 116,

not denied by the Railway Co.)

A species of deception occures on page 28 of the An-

swering Brief. Attention is therein called to Mr. Jenner's

testimony, asserting it to be that "he did not assess the

operating property at its market value." This testimony

had reference to system value. Counsel omits that ex-
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planation. In the next sentence, there is quoted a statute

requiring the Commission to determine the cash market

value of the property in question." "The property in

question" in the statute is the operating property in Wash-

ington alone—^not the whole system.

It is true that there is evidence in the record, as con-

tended by Railway Co.'s counsel, tending to support the

conclusion of the Master as to the "actual cash market

value" of the listed non-operating assets; that is, that

value at which they would be taxed if values were sought

for that purpose. The Commission introduced no evi-

dence as to "actual cash market value" of these non-

operating assets for the simple reason that there was no

occasion for doing so; no attempt having been made,

either by the Railway Co. or the Tax Commission, to find

the "actual cash value" of all of the company's assets

before beginning the deductions. The system value used

by both parties was not "cash market value" but only

the New York market stock and bond value, and neither

party contends that to represent full cash market value.

The Railway Co. urges that the average between stock

and bond price and capitalized net operating revenue

gives the full cash market value. The court found that

giving certain weight to three factors gives the correct

cash market value (stocks and bonds, capitalized net and

reproduction cost).

Needless to say, no authority has been cited, for there

is none, in which any such hybrid formula of measuring

milk and cream by pints, then measuring the milk by

quarts, separating it and then claiming the remaining

pints of cream are in reality quarts, has ever been ap-

proved.
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For the reasons stated, and authority quoted, the in-

dependent cash market value of the non-operating assets

is absolutely immaterial to any issue in this case.

And over and above all, it appears in the Record that

the Railway Co. itself did not attempt to find a cash

market value for its non-operating assets, hut the highest

value it could possibly figure out. Mr. Peterson, the Rail-

way Co.'s chief witness, testified:

"With respect to the Walla Walla Railway Company,
I think it is true as a matter of fact that the records show
that that company has always lost money. You ask if I

still think a willing buyer would pay $203,255 for it as an
investment. No, I am not making that statement as to

what a willing buyer would pay. Well, of course, that is

naturally the source of market value. But I am assuming
here that the value is somewhat commensurate with the
assessed value of the property; that is, that represents
somewhat near the actual system value of that property.
I am not giving this as a definite figure. I am merely say-

ing that the statement shows the value of the assets, and
conclusions must be drawn from that accordingly."

S. P. & S. Stocks and Bonds

Under this heading. Railway Co.'s counsel commit

another grievious error. They assert that "the stocks and

bonds represent the entire assets" (p. 32). They do, as

muniments of title. That the cash market price of one

is the same as that of the other is a non-sequitur. And it

is one-half of the stocks and bonds that is measured for

deduction purposes; not one-half the underlying assets.

The difference is clearly pointed out in an authority cited

by the Railway Co. {State Railroad Tax Cases, 92 U. S.

575, 607,23 L. ed. 663, 671).

"Concede, for the present, that the capital stock is

sunk and is of no value; concede that the funded debt of

the company has at present no market value, or is un-
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salable; there yet remains what is worth over $2,600,000
of real and personal property, which, like all other prop-
erty of individuals or corporations, ought to pay its pro-
portion of the public revenue."

So the fact that the underlying real and personal

property of the S. P. & S. Ry. Co. was assessed for tax pur-

poses at a certain figure throws no light whatever on the

"cash market" or other value of the shares of stock or of

the bonds. They may be, as the court said in the R. R. Tax

case, supra, "sunk" and of no value. That is the exact

situation with the S. P. & S. Ry. Co. It is conceded that

the stock pays no dividends and the bonds no interest.

See also:

Pacific National Bank v. Pierce Co., 20 Wash. 675
(cited and quoted from on page 110 of Adams
County et al. Opening Brief)

;

Hamilton Mfg. Co. v. Mass., 73 U. S. 632, 18 L. ed.

904 and 26 R. C. L. 174, (cited and quoted from
on page 137 of Adams County et al. Opening
Brief).

Land Grant Lands

Sufficient has been said in the Opening Brief of

Adams Co. et al. (114 et seq.) and in Central Ry. Co. of

N. J. V. Martin, 30 F. Supp. Adv. Ops. 41, to prove beyond

question that from the standpoint of the investor in N. P.

stocks and bonds the land grant lands are worth nothing.

Under the old aphorism, "actions speak louder than

words," contrast the Railway Co.'s claim to the court that

the land grant lands are worth $31,000,000 plus, and the

representation to its own stock holders of a book value

(conceded to be larger than actual value, especially to

assessors) of only $9,000,000 (R. 1719). Rem. Rev. Stat,

of Wash. Sec. 11156-7 (Adams County Opening Brief,
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Appendix 169) provides that "For the purpose of deter-

mining the true cash value of such property, the Commis-

sion may * * * take into consideration any informa-

tion obtained * * * from the books, records and ac-

counts" of the company.

How much credence can be given to a litigant's esti-

mates of such great diversity on the same property.

Either it "put up a job" on its stockholders, or is attempt-

ing to on the court. The record shows the latter.
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CAPITALIZED NET INCOME

(Answering Brief, p. 37 et seq.)

The most ludicrous and childish act put on in this

case is the asserted but pretended failure by Railway Co.

counsel and the Master to understand what is meant by

"commercial value" as distinguished from "cash market

value" even after it was clearly defined by the Commis-

sion as meaning "that value computed with sole reference

to the property's future earnings." (R. 2696.) In other

words, it is the earnings method, or capitalized earnings

method, or any other method whose mainspring or base is

giving sole consideration to earnings and none of the

other commonly used factors such as cost of reproduction.

Insofar as the phrase being a "new invention" it is

distinctly not. We assume that opposing counsel and the

Master and the trial court read all of the Commission's

Opinion and Order, Ex. 53. They must have read the

quotation from Professor B. H. Meyer, senior member of

the Interstate Commerce Commission on p. 24 (R. 2718)

of the Opinion and Order as follows:

"Theoretically and logically the net-earnings basis is

the most defensible basis for distribution of total values
because it is * * * the only test of these commercial
values themselves. * * * j^ follows that the value of

that part of a railway system which lies in a particular
state is worth what it can earn in that state."

In other words, commercial value is that value "com-

puted with sole reference to the property's future earn-

ings," or as Professor Meyer stated, "what it can earn."

The only conclusion possible from the pretended in-

ability of the Master and oposing counsel to understand



56

what is meant by "commercial value and the use made of

it" is that they are putting on an act.

When you are called upon to answer an argument

and have nothing reasonable or logical to say, draw down

the corners of your mouth and exclaim, "fiddlesticks."

Under the above heading, the Railway Co.'s counsel

repeats the finding of the court that "whatever commer-

cial value may be, the figures of $231,284,704 and $244,-

205,050 were not the actual cash value or cash market

value of plaintiff's system operating property for the

respective years, but were greatly in excess thereof."

This statement and finding has no basis in the evidence,

nor any sanction in the authorities. As a matter of fact,

those figures are much less than the actual cash market

value. The conclusions of the Master and opposing coun-

sel are based upon their own formula for ascertaining

system value for which they cite no sustaining authority

whatever. They merely take certain New York Stock

Market quotations averaged over a period of years and

multiply that result by the number of outstanding stocks

and bonds. In no adjudicated case has any such formula

been approved. On the contrary, cases have been cited

by Adams County et al. showing the fundamental error

in such a formula and its failure to demonstrate actual

cash or market value of the total underlying operating

assets of any transcontinental railroad. To repeat what

was said on p. 48 of the Opinion in Central Ry. Co. of N. J.

V. Martin, 30 F. Supp. Adv. Ops. 41, "The market value of

securties does not in fact solely represent the investor's

composite conception of the worth of the railroad prop-

erty." The Railway Co.'s estimate adopted by the Master

is also shown to be less than its actual cash market value,
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by at least the amount claimed by the railroad to be the

value of the capital stock of the Northwestern Improve-

ment Company, the S. P. & S. Ry. Co., the Land Grant

and other non-operating non-income bearing assets, or,

as pointed out so clearly by the court and case last above

cited (p. 49), "The value of these properties then should

be added to the value of the stocks and bonds."

In addition to all this, according to the New Jersey

decision above cited, and the authorities therein collected

and referred to, and in accordance with the holding of

the Master and the court in this case, and in the case of

Northern Pac. Ry. Co. v. Adams County, 1 F. Supp. 163,

to ascertain cash market value of railroad operating prop-

erty, the factor of reconstruction cost must be added.

The cases cited on page 39 of the Railway Co.'s An-

swering Brief purporting to sustain the contention that

the capitalized earnings factor is one to which the "State

Supreme Court attaches most weight" do not bear such

construction. The first two cases therein cited had to do

with bankrupt systems. In the Metropolitan Building Co.

case therein cited, the court will find that a tax value

almost double the income capitalized was sustained.

The O. W. R. & N. case does not discuss the question

of capitalized net earnings at all, but merely states that

in the case of an old established road some consideration

must be given to the utility value, a proposition from

which there is no dissent. However, in that case a value

based solely upon the cost of construction was sustained.

Another reason why capitalization of net operating

earnings is not entitled to any but '"reasonable" weight

under all facts and circumstances, as pointed out by the
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Weeks case, (299 U. S. 135, 80 L. ed. 532) is that it is im-

possible to segregate the net earnings according to states.

As pointed out in the case of Bass, Ratcliff & Gretton v.

State Tax Com., 266 U. S. 271, 69 L. ed. 282, an interstate

system, as a system, may show an operating loss, but one

part of the system considered by itself may show a profit,

"The fact that the company may not have had any
net income upon which it was subject to payment of in-

come tax to the Federal government obviously does not
show that it received no net income from the business it

carried on in New York."

See also:

Underwood Typewriter Co. v. Chamberlain, 254

U. S. 113, 121, 65 L. ed. 165, 169.

This is vividly illustrated by the experience of the

Northern Pacific Railway in 1932. Its net Railway oper-

ating earnings for that year, for its whole system, were

reported at $1,990,389, and over $1,250,000 of that figure

was earned in the State of Washington through the joint

facility rentals of its Seattle-Vancouver branch, which

rentals represented but a two-third's use of the road by

the G. N. Ry. and the Union Pacific.

It is also a reasonable conclusion from the traffic

figures quoted by the witness, Charles A. Manschreck

(not disputed), and found on page 44 of the Opening

Brief of Adams County et al., and also the statements and

admissions of the Railway Co.'s officials, quoted on pages

43 and 44 of the Opening Brief, that more than $1,000,000

net, in addition to the rentals above referred to, was

earned in the State of Washington for that year and that

the remainder of the system operated at a loss. The

weakness of the capitalized net system of valuation for a

railroad is also pointed out in the New Jersey case, Cen-
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tral Railway Co. of N. J. v. Martin, 30 F. Supp. Adv. Ops.

41, above quoted where, on page 47 of the Opinion, the

court said:

"The statisticians tell us that if it were possible to

forecast the net earnings of a property for each of the
years in the future, it would be a simple mathematical
calculation to obtain the present worth of those future
earnings. Such a present worth of figures would be al-

most conclusive as to value; but, unfortunately, the future
cannot be accurately foreseen. We can only judge by
the past, and so past and present earnings are more or

less useful as the basis of estimating the future, but at

best all that can be had as to future earnings is an esti-

mate which, when, capitalized in a proper manner, gives

an estimated earning value. If the estimate could be
known to be perfect, it probably would be entitled to

nearly 100 per cent, weight. But not being perfect it is

submitted that all other factors and information must
also be weighted in with it to fortify conclusions of

value."

COST OF REPRODUCTION

(Answering Brief, p. 41 et seq.)

Under this heading in the Railway Co.'s Answering

Brief, no attempt is made to answer the argument and

authorities of Adams County et al. on this question on

pages 131 to 135, inclusive, of its Opening Brief, to which

reference is made as a reply to the Railway Co.'s argu-

ment.
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ALLOCATION

(Answering BHef, p. 42 et seq.)

On this question, Adams County et al. again call

attention of the court to the thorough discussion of this

subject by the court in Central Railway Co. of N. J. v.

Martin, 30 F. Supp. Adv. Ops. 41, on pp. 49 to 53, inclusive.

The discussion is too long to quote in full in this Reply

Brief and we will content ourselves with a few pertinent

observations. The court there takes up each of the allo-

cation factors proposed by the Railway Co. in this case

and also additional ones. It shows the weaknesses of each

one, and the weakness of an attempt to average any com-

bination of them. On p. 51 of said Opinion, the court said:

"It appears that no combination of factors can be used
universally. Conditions in one state or one railroad may
demand the use of combinations different from those used
in other railroads and states. Mr. Burpee stated that the

best that could be hoped for was a reasonable approxima-
tion. Both these witnesses agree that system valuations

as well as the selection of formulae or allocation factors

is a matter of judgment. Even experts will disagree in

their judgment, and as a matter of fact Dr. Badger and
Mr. Burpee used different factors, and, of course, obtained
different results."

Again on p. 52 of said Opinion, the court said:

"The testimony of these witnesses does not convince
the court that too much reliance can be placed upon a

formulaic valuation."

Again on p. 53, the court said:

"The plaintiffs only represent that these formulae
be used to demonstrate the excessiveness of the valua-

tions. But even with their use thus confined, it does
not seem that these principles can be used as a check upon
the valuations already assessed, or that it would be ad-

visable to compel the tax assessors to use these formulae
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as a limit beyond which they cannot extend. If the judg-

ment of the tax assessors varied as much as the judgment
of Dr. Badger and Mr. Burpee it is conceivable that

through the selection of certain factors and the weight to

be given to such factors the judgment of the assessors

could be so exercised as to correspond with the valuations

being tested."

For further reply to the Railway Co.'s discussion and

argument on allocation, we refer to the discussion of the

same subject in the Opening Brief of Adams County et al.

found on pp. 142 to 147, inclusive. The argument therein

contained is not answered, nor the authorities disputed.

Attention is called again to the habit of counsel for

the Railway Co. of casting slurs at a witness whose dis-

cussion and argument they are unable to answer. Refer

to the statement on p. 45 of the Railway Co.'s Answering

Brief as follows: "So far as the method submitted by one

J. F. Newell is concerned, it is shown that he had scant

qualifications. He was an engineer and professional wit-

ness without experience in railroad accounting." On
page 2113 of the Record will be found this statement by

Mr. daPonte: "I will admit Mr. Newell's qualifications."

Also on that page and pp. 2114, 2115, and 2116 will be

found testimony showing and convincing any fair-minded

person of the unusually high qualifications and broad ex-

perience of this witness. He actually made valuations

for various purposes of railroads and other utilities, both

for the utilities themselves and for regulatory bodies.

He "spent nearly two years in Canada for the Dominion

government * * * determining the value of the

Canadian Northern Railroad * * * later in a con-

sulting relation in regard to * * * the Grand Trunk.

Each of those roads extends from one ocean to the other."

"I have done work for the railroad companies as well as

against them."
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CONSIDERATION OF FLUCTUATIONS IN EARNINGS
ON VALUATIONS FOR AD VALOREM

TAX PURPOSES

The Railway Co.'s chief argument is that, quoting the

language of Great Northern Ry. Co. v. Weeks, 297 U. S.

135; 56 S. Ct. 426; 80 L. ed. 532, "The board persistently

disregarded known conditions essential to the just ascer-

tainment of value." Or, as was said in Central R. Co. of

N. J. V. Martin, 30 F. Supp. Adv. Ops. 41 at page 65, "It

is their duty to reflect earnings in the assessments."

That the Tax Commission of Washington did not per-

sistently or otherwise "ignore known conditions essential

to the just ascertainment of value" or fail to "reflect earn-

ings in the assessment" is undisputed in the evidence and

expressly admitted by the Railway Co. The following is

from the record of the testimony of E. A. McCrary, Rail-

way witness and officer:

"It is true that in 1932, by agreement of plaintiff with
the defendants, followed by the decree of the court mak-
ing a judgment of that agreement, the value accepted by
plaintiff and found by the court of plaintiff's operating

property in the State of Washington for 1932, and upon
which we paid taxes, was $105,000,000. It is true that in

1936 on the same operating property in the State of Wash-
ington, the Commission, without the intervention of any
court, reduced the value from that figure of 1932 to

$88,500,000, or $16,500,000 in four years. You ask what
I deduce from the fact that the reduction was made of

116,500,000 in four years. I deduce by my exhibit that

the reduction in assessed value had been correspondingly
very much less than the actual decline in net earnings
and the actual decline in stock and bond value. The Tax
Commission did make this reduction, but not enough to

recognize the substantial reduction in earnings." (R. 1390,

1391.)
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It thus appears that the only dispute between the Hti-

gants in the case at bar on the question of consideration

of earnings is not that no consideration at all was given,

but solely as to the amount of reduction that should be

allowed on that account. In other words, the argument

is over what weight should be properly given to the

alleged decline in earnings in this case in finding a value

of the railway for tax purposes. This is entirely different

from the situation in the Weeks case and the New Jersey

case (Central R. Co. of N. J. v. Martin, 30 F. Supp Adv.

Ops. 41) where the court found as a fact that no consider-

ation at all was given to reduced earnings. The issue here

on this question reflects only a difference oj opinion as to

the proper weight to be given to the circumstance and the

court will not substitute its judgment for that of a body

established to resolve all differences of opinion, to wit,

the Tax Commission. There is another situation in this

case wholly different from that shown in the record of

the cases above cited. Here it is shown that the rapid

decline in earnings present in the New Jersey and Dakota

cases, so far as the Northern Pacific is concerned, had

definitely ended, the bottom had been reached, and the

Railway was definitely on the road to rapidly increased

net earnings. See Table (R. 2699) showing increases

from 1932 to 1935, and also see R. 2235 and R. 1045 where

the earnings jumped from $7,726,341 in 1935 to $10,788,187

in 1936. If this situation had appeared in the Dakota and

New Jersey cases, it is doubtful if the valuations placed

upon the railroads there involved by the respective

assessing authorities would have been disturbed. This is

especially apparent in the Weeks case which was a five to

four decision, because the majority "based its finding
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upon this prophesy which later events proved to be un-

true, viz.: 'The long period through which even in 1933

the depression had extended compelled the conclusion

that it was not temporary,"

"The 1929 collapse and the decline progressively fol-

lowing it resulted in much lower levels in prices and

values which as early as 1933 were to be regarded not as

temporary, but at least relatively permanent." If, as said

in the Weeks case, "in making assessments in that period

the board was bound to take into account and give due

weight to sudden progressive and enormous declines in

value" such a board has the right to and should take into

account progressive and substantial increases in value as

shown by the earnings record.

Other than from the admission of the Railway Co.'s

witness, McCrary, above quoted, it appears conclusively

in the Record that within the holding and language of

the Weeks case "reasonable" weight was accorded to the

earnings history of the Northern Pacific Railway Co. The

Tax Commission in its Opinion and Order on Reassess-

ment, Ex. 53, categorically stated "the Commission has

carefully considered all matters pertinent to the value

of the N. P.'s operating property as of and prior to the

respective assessment dates, including past earnings, the

trend of earnings, stock and bond quotations, future pros-

pects from an earning standpoint." (R. 2769.)

Unless the court is to find the members of the Com-

mission guilty of perjury, this statement must be accepted

as true. Again the Tax Commission, in its Opinion, Ex. 53,

stated:

"The fact that the values found by the Commission
may approximate the results of certain calculations based
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on stock-and-bond quotations and replacement cost does
not mean that these were the only matters considered.

On the contrary, both in arriving at such values and in

the choice of methods the Commission has considered all

relevant facts and circumstances bearing on the value of

the N. P. railway system and of that portion within the
state as of the respective assessment dates, including
gross earnings, cost, present-day cost of reproduction less

depreciation, earning capacity, future prospects and rela-

tive future prospects. It is, of course, apparent that cer-

tain indicia of value may be more persuasive on one valu-
ation date than on others, and in valuing one property
than in appraising another. The relative weight to be
accorded those elements tending to reflect value must be
dependent upon the peculiar conditions existing on the
valuation date with respect to the specific property."
(R. 2774, 2775.)

If the above official statements of the Tax Commis-

sion are not enough, see also the Commission's Opinion

and Order Ex. 53 at its very beginning (R. 2698 to 2701)

where two and one-half pages are devoted to a discussion

of "net earnings value." The Weeks case is cited and re-

ferred to several times in the Commission's Opinion and

Order, showing that the Commission was thoroughly ac-

quainted with that decision, and it appears from the tes-

timony of Commissioner Jenner that he had thoroughly

studied it. (R. 1821.)

It also appears from the opinion in the Weeks case

(299 U. S. 135, 80 L. ed. 532) that the Washington Tax
Commission voluntarily made greater reductions for the

N. P. than did the court, in that case, for the G. N.

It appears on page 543 of the Opinion that the court

ordered a reduction for the G. N. of 12.68%. For the

same period the Washington Tax Commission made re-

ductions of 16% for the N. P. (R. 1741)
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At the bottom of page 55 of the Railway Go's answer-

ing brief a quotation is made from the court's opinion in

the Weeks case wherein it is stated in substance that

the North Dakota Board failed to give reasonable weight

to the falling off of the Great Northern's traffic, gross

earnings, and operating income. Its operating income

for 1929 was, in round figures, $32,457,000; in the follow-

ing years $21,912,000, $12,669,000, and $1,290,000. Gom-

parable figures for the Northern Pacific for said years

(Schedule No. 1, page 85, of the Gommission's Opinion

and Order (Ex. 53, R. 2799), were: 1939, $21,644,000;

1930, $14,536,000; 1931, $7,173,000; and 1932, $1,990,000.

In other words, the Great Northern's operating income

decreased between 1929 and 1932 at a much greater rate

than did the Northern Pacific's income. The value of the

Great Northern's operating property, as fixed by the

North Dakota Gommission, for the year 1930 was $83,-

294,688 and for the year 1933, $78,832,888. The value

of the Northern Pacific's operating property, as fixed by

the Washington Tax Gommission, for these two years

was $131,750,000 and $100,450,000, respectively.

Needless to say, Adams Gounty, et al. are relying

upon the reasoning and conclusions of the cases of

Central K Co. of N. J. v. Martin, 30 F. Supp. Adv. Ops. 41,

and Great Northern Ry. Co. v. Weeks, 297 U. S. 135, 80

L. ed. 532. A careful reading of the Tax Gommission's

Opinion and Order in this case (R. 2695 to 2810) must

convince any unprejudiced tribunal that extreme care

was used to see that no element of value of the N. P.

railroad was overlooked or disregarded. It is also ap-

parent that every contention, document, compilation,

figure and authority submitted or produced by the rail-



67

road was fully considered by the Tax Commission before

it made its reassessment and everything was disclosed

to the railroad except a diagram showing the operation

of the minds of the members of the Commission, If the

valuation in this case is to be overturned by the courts,

state tax commissions, like that in Washington, might as

well be abolished.

'Interference by the courts is not conducive to the
development of habits of responsibility in administrative
agencies."

Federal C. C. v. Pottsville Broadcasting Co., — U.
S. — , 84 L. ed. Adv. Ops. 361, 367 (post).
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CONCLUSION

Where do ultimate omniscience and infallibility re-

pose in such cases as this? Finality, of course, lies with

the last court which will take jurisdiction, but does final-

ity necessarily mean infallibility? What is there about

the judiciary that imparts to it transcendant attributes

or qualities not shared by corresponding officials in the

administrative departments of government? Probity,

honor and wisdom do not pertain exclusively to the courts.

"It must be assumed that the legislature and all other
public bodies intrusted with the functions of govern-
ment, general or local, will use the power conferred by
the constitution or the law, fairly and in the public
interests."

Clark V. St. (N. Y.), 36 N. E. 817.

In this case, the State Tax Commission, acting within

the discretion reposed in it by the statutes constituting

its warrant of authority, reached a conclusion as to an

indicated system value for the Northern Pacific Railway

system by the consideration of the factors stated in its

Opinion and Order, Ex. 53, and accorded the weight

specified therein.

The Special Master reached a conclusion as to an

indicated system value for the Northern Pacific Railway

system by the consideration of the factors stated in his

Report, different from those used by the State Tax Com-

mission, and accorded the weight that he gave them.

Which was correct, the State Tax Commission or the

Special Master? What qualifications did the Special

Master possess that would make his conclusions irrefut-

ably correct, as opposed to those of the State Tax Com-

mission?
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"Aside from its recognition of constitutional and
statutory inhibitions, the judicial mind is not different

from any other mind."

Mallette v. Spokane, 11 Wash. 205, 235.

The District Court reached a conclusion as to an in-

dicated system value for the Northern Pacific Railway

system by the consideration of factors which it selected

and accorded the weight which it deemed proper, dif-

ferent from those used by the Special Master, and not

identical with those used by the State Tax Commission.

Who was right, the Tax Commission, the Special Master,

or the District Court? Courts are not the neuclei nor the

centers of precipitation, nor the ultimate repositories of

all possible wisdom and knowledge. There are just as

good and honest brains and logical and conscientious rea-

soning faculties in the executive and administrative de-

partments of the government as there are in the judiciary.

"Legislatures are ultimate guardians of the liberties

and welfare of the people in quite as great a degree as

the courts."

Missouri, K. & T. Co. v. May, 194 U. S. 267, 270;

48 L. ed. 971, 972.

But if the District Court was right, why does the Rail-

way Co. object to the use by that Court of the factors of

valuation which it considered?

In this case, the Railway Co. insisted upon the use of

a five-factor method of allocation of system value to the

state; the State Tax Commission used an allocation

method first advocated in North Dakota by the Great

Northern Railway Co., the "Turnburke method;" the

Special Master used a two-factor method, adopting two

of the factors advocated by the Railway Co., and rejecting

the other three; the District Court used the same alloca-
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tion factors as the Special Master; now the Railway Co.,

in this court, specifies error to both the Special Master

and the District Court. Who is right? Who was fatally

wrong? Isn't the matter of allocation of system value to

the state a matter of judgment, pure and simple? But,

whose judgment? Justice Holmes gives the answer:

"The Board was created for the purpose of using its

judgment and its knowledge. * * * rpj^g
State has

confided those rights to its protection and has trusted to

its honor and capacity as it confides the protection of

other social relatio7is to the courts of law."

Chicago, B. & Q. Ry. Co. v. Bahcock, 204 U. S. 585;

51 L. ed. 636, 640 (post)

And on the problem of allocation, the Supreme Court

of the United States very recently said:

"That the apportionment may not result in mathe-
matical exactitude is certainly not a constitutional defect.

Rough approximation rather than precision is, as a
practical matter, the norm in any such tax system."

Illinois Cent. R. Co. v. Minnesota, — U. S. — , 84

L. ed. Adv. Ops. 377, 379.

The United States District Court for the District of

New Jersey in Central Ry Co. of N. J. v. Martin, 30 F.

Supp. Adv. Ops. 41, rendered a valuable service to all

the courts of the nation in collating and analyzing all

the more recent federal court decisions concerned with

the valuation of interstate railroad utility properties for

taxation within a state. But if all of the cases considered

by the New Jersey District Court in that case, and all of

the similar cases decided by both state and federal courts,

were gathered together, dissected, mascerated, and ana-

lyzed, there could not be distilled, by even the most

astute legal brain, crystal-clear rules for the conclusive

determination of system values of such utility properties
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and the allocation of such system values to the taxing

states, which would be adaptable for use everywhere

throughout the United States when such cases arose.

The most erudite judicial minds in the history of our

Nation on the subject of administrative law were those of

Justices Holmes, Brandeis and Cardozo, of the Supreme

Court of the United States. Each of those great jurists

has recognized that the problems of interstate utility

valuations for taxation and rate-making purposes are not

susceptible of infalliable solution by the judiciary. Justice

Brandeis, with a keen appreciation of the inefficiency,

and inequities to the public, of theories of valuation en-

tertained from time to time by various courts, evolved

and advocated both on and off the bench—the "prudent

investment" theory as affording the proper basis for such

valuations. Missouri ex rel. S. W. Bell Tel. Co. v. Puh.

Serv. Com., 262 U. S. 276, 67 L. ed. 981, 986-990. But

each of the three has recognized that, in the last analysis,

such valuations are always a matter of judgment, and

that the judgment of courts is presumptively no better

than that of the national and state administrative

agencies. The Supreme Court of the United States, still

pervaded by the cogent reasoning of those great jurists,

who no longer grace that bench, recognizes that cure for

possible errors by administrative agencies rests only with

national and state legislatures, and not with the courts.

It also recognizes that the procedure of such ad-

ministrative agencies is not governed by the same rules

that limit and restrict the judiciary, and that greater

freedom and wider scope of consideration and delibera-

tion and for the exercise of judgment is accorded those

administrative agencies than is accorded to the courts,

bound by the narrow rules of procedure and evidence.
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something to which the Special Master in this case was

utterly obivious. Thus, in a recent case, that court said:

"To be sure, the laws under which these agencies
operate prescribe the fundamentals of fair play. They
require that interested parties be afforded an opportunity
for hearing and that judgment must express a reasoned
conclusion. But to assimilate the relation of these ad-
ministrative bodies and the courts to the relationship

between lower and upper courts is to disregard the origin

and purposes of the movement for administrative regu-
lation and at the same time to disregard the traditional

scope, however far-reaching, of the judicial process. Un-
less these vital differentiations between the functions of

judicial and administrative tribunals are observed, courts

will stray outside of their province and read the laws of

Congress through the distorting lenses of inapplicable

legal doctrine.

"It is always easy to conjure up extreme and even
oppressive possibilities in the exertion of authority. But
courts are not charged with general guardianship against

all potential mischief in the complicated tasks of govern-
ment. The present case makes timely the reminder that

'legislatures are ultimate guardians of the liberties and
welfare of the people in quite as great a degree as the
courts.' Missouri, K. & T. R. Co. v. May, 194 U. S. 267,

270, 48 L. ed. 971, 972, 24 S. Ct. 638. Congress which
creates and sustains these agencies must be trusted to

correct whatever defects experience may reveal. Inter-

ference by the courts it not conducive to the development

of habits of responsibility in administrative agencies.
* * * "

Federal C. C. v. Pottsville Broadcasting Co., — U.

S. — , 84 L. ed. Adv. Ops. 361, 366, 367.

In an earlier rate case, the same court had said, re-

specting the action of a Federal regulatory agency, some-

thing that is singularly appropriate in this case:

"The structure of a rate schedule calls in peculiar

measure for the use of that enlightened judgment which
the Commission, by training and experience is qualified

to form * * *. It is not the province of a court to
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absorb this function to itself. * * * The judicial

function is exhausted when there is found to be a rational

basis for the conclusions approved by the administrative

body. In this instance the care and patience with which
the Commission fulfilled its appointed task are plain, even
to the casual reader, upon the face of its report."

Miss. Valley Barge Line Co. v. U. S. 292 U. S. 282,

286, 78 L. ed. 1260, 1265.

And Justice Holmes, at a very early period in his

illustrious career upon the Supreme Court of the United

States, announced the salutary rule for the guidance of

courts in such cases, as follows:

"The Board v/as created for the purpose of using its

judgment and its knowledge. State Railroad Tax cases,

92 U. S. 575; State v. Savage, 65 Nabraska, 714, 768, 769;

In re Cruger, 84 N. Y. 619, 621; San Jose Gas Co. v.

January, 57 California, 614, 616. Within its jurisdiction,

except, as we have said, in the case of fraud or a clearly

shown adoption of wrong principles, it is the ultimate
guardian of certain rights. The State has confided those
rights to its protection and has trusted to its honor and
capacity as it confides the protection of other social re-

lations to the courts of law. Somewhere there must be
an end. We are of opinion that whatever grounds for

uneasiness may be percieved nothing has been proved so

clearly and palpably as it should be proved, on the
principle laid down in San Diego Land & Town Co. v.

National City, 174 U. S. 739, 754, in order to warrant these
appeals to the extraordinary jurisdiction of the Circuit

Court."

Chicago, B. & Q. Ry. Co. v. Bahcock, 204 U. S. 585;

51 L. ed. 636, 640.

Whenever courts have departed from the salutary

rules thus stated, they have only made trouble for them-

selves and other courts in succeeding cases, and have

worked injustice to the litigants then before them.

It is respectfully submitted that as shown by the

Record, the State Tax Commission of the State of Wash-
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ington has violated no constitutional principle and no

statutory provision, governing its functions and duties;

that no action of the Commission has actually occasioned

any injury or injustice to the Railway Co., and that all

phases of the controversy now before the court center

about matters of judgment, and therefore this court

should reverse the decree of the District Court and re-

mand the cause to that court for dismissal.
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